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SOUTHERN ARMENIA RAILWAY
CONCESSION AGREEMENT

THIS CONCESSION AGREEMENT 1S MADE IN DUBAI,
UNITED ARAB EMIRATES. ON 28 JULY 2012 BETWEEN:

THE REPUBLIC OQF ARMENIA, represented by the
Government  of the Republic of Armenia (the
*Government”), on whose behall Mr, Gagik Beglaryvan,
Minister of Transportation and Communications, is
authorized to act,

and

RASIA FZE (the 'Concessionaire’). a limited liabilivy
corporation  established in the United Arab Emirates,
represented by its Chief Executive Officer and Sole
Shareholder, Joseph K, Borkowski,

PREAMBLE

WHEREAS, the Government wishes to improve the
transpartation system of the Republic of Armenia;

WHEREAS, the Government deems it advantageous to have
private sector participation in the improvement of its
transportation infrastructure so as to benefit from private
sector know-how, business connections and capital;

WHEREAS, the Government has asked Rasia FZE to
implement directly andfor through a direct or indirect
subsidiary established in the Republic of Armenia the
project for financing, designing, building, rehabilitating,
possessing, commissioning, operating and maintaining a
new railway between the existing operating central railway
system of Armenia and Armenia’s southern border near the
city of Meghri;

WHEREAS, the budget for constructing the new railway, as
preliminarily estimated, will be no less than USD L7
billien;

WHEREAS, Rasia FZE is willing to implement the aforesaid
project directly andfor through a direct or indirect
subsidiary established in the Republic of Armenia;

WHEREAS, in addition to any equity investment that Rasia
FZE is willing to arrange, the aforesaid project implies at
least 759 debt financing through secured lending withowt
which implementation of the project may not be feasible for
Rasia FZE: and

WHEREAS, successfully attracting debt financing will ineer
affa substantially depend on the Rasia FZE's ability to gramt
valuable and legally reliable security interests. which may
be foreclosed upon in a reasonably and commercially sound
manner, as well as on the availabilicy of a favorable and
stable legal framework.

NOW, THEREFORE, THE PARTIES AGREE AS
FOLLOWS:
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ARTICLEI
DEFINITIONS AND INTERPRETATION

1 DEFINITIONS

In this Agreement (including the Preamble and Schedules)
the following words and expressions have the following
meanings:

*Agreement” means this Concession Agreement as amended
from time to time in 2ccordance with its verms;

"Concession” means the right and obligation to implement
the Project;

‘Concession Fee® has the meaning ascribed thereto in
Section 4 [Concession Fee]:

“Concession Territory” means the territory of the Republic
of Armenia south of the existing railway system in central
Armenia and the existing track extension to Gavarn/Moraduz
near Lake Sevan;

‘Concessionaire” means Rasia FZE, its legal successors,
permited assigns and transferees;

*Concessionaire Event of Default”

following events:

means any of the

{a) The Concessionaire is in material breach of is
obligations under this Agreement and such material
breach continues for 30 (thirty) consecutive days
after written notice thereof from the Government,
provided, howewver, that if such material breach
cannot be cured after reasonable diligence by the
Concessionaire within such 30 (thirty) days time
period, then the Concessionaire may continue
diligently e atvernpe such cure;

() The Concessionaire fully or materially ceases the
operation of the Southern Armenia Railway or the
provision of rail transportation services, for 30
(thirty) consecutive days:

{c} The Concessionaire assigns its rights in respect of the
Project or allows change of the Cencessicnaire
contrel  without the Government's consent or
infringes upon the Government's right of first refusal;

(d) The Concessionaire fails to pay the Concession Fee or
any portion thercol for a period of 6 (six) consecutive
months: or

(e} A Concessionaire Termination Event;

"Coneessionaire Termination Event”
following events:

(a)  The Concessionaire is unable or admits its inability wo
pay its debts generally as they become due, or makes
a general assignment for the benefit of its creditors;

means any of the

(b} A receiver, manager, administrator or other similar
person iz appointed by a  creditor of the
Concessionaire with respect to the Concessionaire or
any material part of the assets of the Concessionaire;

{e) - The Concessionaire is declared bankrupt or insolvent;
ar
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{d) A decision is adopted to wind-up or liguidate the
Concessionaire;

"Confidential Information” has the meaning ascribed
thereto in Section T0[Confidentiality];

‘Construction Agreements” has the meaning ascribed
thereto in Section i) [Conditions Precedent 1o
Construction]:

"Corridor” has the meaning ascribed thereto in Section He)
[Conditions Precedent wo Construction], As indicatively
shewn on the map presented in Schedule B, it is envisaged
that the Corridor shall start ar its northern point at
Gavar/Moraduz near Lake Sevan. For the avoidance of
doubt, the Corridor shall not include any lands necessary
for temporary purpeses such as for temporary storage,
warchouses, hangars, mounting of construction machinery
etc., and such lands shall be independently leased or
atherwise acquired by the Concessionaire, except for the
state-owned lands, which shall be provided free of charge
for the needful period;

*Favorable Regime® has the meaning ascribed thereto in
Section 13 |Favorable Regime]:

*Feasibility Study” has the meaning ascribed thereto in
Section 9(e} [Conditions Precedent te Construction]:

*Financing Party” means any person providing debt
financing, which has material significance for the Project.
the Concessionaire's obligations to whom are secured by
pledge of any shareholding interest in the Concessionaire
and/or any rights arising out of this Agreement andfor any
assets having material significance for the Project;

"Foree Majeure Event® means any ¢vent of circumstance
which is (i) beyond the reasonable control of the Parcy
relying thereon, (i) is not the result of any act or omission
of the Party relying thereon, (iii) is not an act or omission,
the risks of which the Party has agreed to assume under this
Agreement, and (iv) cannot be cured, remedied, avoided,
offset, negotiated or otherwise overcome by the promp
exercise of due diligence by the Party relying thereon,
including (to the extent that they satisfy the criteria set
forth in (i) through (iv)) the following events and
circumstances:

(a}
(b} Regional Political Force Majeure;

(¢} Pressure waves caused by aircraft or other aerial
device travelling at supersonic speed;

Republic Political Force Majeure:

{d) Objects falling from aircrafts or other aerial devices or

metecrites;

(¢) Lightning, fire, earthquake, flooding, drought
volcanic eruption, landslide, rockslide, tornade. or
hail;

() Local protests or other similar local events directly
related 1o the Project or the Corridor;

A catastrophlc failure arising 25 a result of
unforeseeable ground or rock conditions; and

()

{(h) A Special Event resulting from of an event of force

majeure;
"Government” has the meaning ascribed thereto in the
introductory part of this Agreement;
*Government Event of Default” means any of the following
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events:

(a}

(b

()

(d)

(e}

i

The Government is in material breach of i
abligations under this Agreement or any other related
agreement to which it is a party;

The Government fails to confirm the Corrider and
grant to the Concessionaire the right to the Corrider
as provided at Article V11 [Corridor]:

The Government fails to pay the subsidy for
passenger transportation services or any part thereof
for a period of & (six) consecutive months;

The Government or any S5tate Authority of the
Republic of Armenia fails to comply with the
applicable Legislation and such failure has a material
adverse effect on the Concessionaire or the Project;

The Government or any S5tate Authority of the
Republic of Armenia in an ungrounded manner, i.e.
without any grounded cause provided for by the
Legislation of the Republic of Armenia (i) fails vo
issue any Permits, (ii) adds to any Permit applications
one or more conditions that effectively prevent the
isswance of such Permits, or (iii) adds to any Permits
one or more conditions thay have a material adverse
effect on the Concessionaire or the Project;

The Government or any State Authority of the
Republic of Armenia sequesters, requisitions,
expropriates or otherwise seizes in an ungrounded
manner, i.e. without any grounded cause provided for
by the Legislation of the Republic of Armenia all or
part of the shares or assets of the Concessionaire or
any of its shareholders or subsidiaries: or

The coming into effect of (i) a new Legislation of the
Republic of Armenia, or (ii} a modification (including
repeal) of the Legislation of the Republic of Armenia
existing on the commencement of this Agreement
that in either case has the effect of rendering the
Project illegal or uneconomical in whole or in a
substantial part even given the possibility of
extending the term of the Concession and the
indemnities provided for by this Agreement.

“Legislation” means any and all enactments, statutes, codes,
laws, international treaties, regulations, decrees, decisions,

administrative

interpretations,  ordinances,  by-laws,

directives, guidelines, rules, or policies of any Stawe
Authority;

"Party” means the Government or the Concessionaire, and
*Parties” means both of them:

"Permits” means all permissions, consents, approvals,
certificates, permits, licenses, authorizations and statutory
agreements required by the Legislation;

*Project” has the meaning ascribed thereto in Section 3
[Grant of Concession];

*Project Financing® has the meaning ascribed thereto in
Section Nj) [Conditions Precedent to Construction]:

*Regional Political Force Majeure® means any of the
following Force Majeure Events:

(a)

War {whether declared or undeclared), invasion,
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(d}

armed conflict or act of foreign enemy, in each case
within or against a state or territory that borders the
Republic of Armenia;

Rebellion, revolution, civil dizsobedience,
insurrection, commetion or disorder, sabotage, aces of
terrorism or the immediate threa of such acts, in
each case within or against a state or territory that
borders the Republic of Armenia;

Economic or trade sanctions, embarge, or blockade,
in each case against a state or territory that borders
the Republic of Armenia; and

Muclear  explosion, radicactive or  chemical
contamination, in each case within a state or territory
thar borders the Republic of Armenia;

*Republic Political Force Majeure” means each of the
following Force Majeure Events:

(a)

(b}

()

(d)

War (whether declared or undeclared), invasion,
armed conflice or act of foreign enemy. in each case
within or against the Republic of Armenia;

Rebellion, revolution, civil disobedience,
insurrection, commotion or disorder, sabotage, acts of
terrorism or immediate threat of such acts, in each
case within or against the Republic of Armenia;

Economic or trade sanctions, embargo, or blockade,
in each case against the Republic of Armenia: and

Muclear explosion, radioactive or chemical
contamination, in each case within the Republic of
Armenia;

‘Rolling Stock” means any locometive, coach, wagoen or
other vehicle that can be used on a railway track, as well as

any related equipment and spare parts;

“Southern Armenia High Speed Road” means the proposed
high speed road from Sisian to Meghri;

“Seuthern Armenia Railway® means a new railway link
between (i) the existing railway system in central Armenia
andfor the existing track extension to Gavar/Moraduz near
Lake Sevan, and (i) the southern Armenia border near
Meghri, which shall inclede all works, tracks. sidings,
bridges, tunnels, stations, depots. warchouses, storage
facilities, container facilities, rail yards, transshipment and
intermodal facilities, parking facilities, communications
facilities, signaling, interswitching facilities, service stations,
maintenance and repair facilities, offices, stores, as well as
all other facilities, equipment and spare parts, which in the
reasonable opinion of the Concessionaire are necessary of
advisable to operate and maintain a railway similar to the
one contemplated in this Agreement excluding. however,
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the Rolling Stock, customs and border posts:

"Special Event® means any of the following events which is
(i) beyond the reasonable control of the Concemionaire,
(iiyis mot the result of any act or omission of the
Concessionaire, (i) is not an act or omission, the risks of
which the Concessionaire has agreed to assume under this
Agreement, and (iv) cannot be cured, remedied, avoided,
offset, negotiated or otherwise overcome by the prompt
exercise of due diligence by the Concessionaire:

(a)

(&)

()

LY

(e}

n

Failure of a third party to supply fuel, electricity.
water or any other utilicy;

Failure by a state or territery that borders the
Republic of Armenia or a railway from any such state
or territory to observe or perform any of its
obligations under any agreement with the
Government andfor the Concessionaire;

Failure by “Souwth-Caucasian Railway® CJ5C 1o
observe or perform any of its ebligatiens under any
agreement with the Governrient andior the
Concessionaire;

Any accidental loss or damage to the lands and'or
immovables within the Comidor, which have
material significance for the Project. andfor to the
Rolling Stock:

Any act or failure to act by the Government or any
State Autherity having a material adverse effect on
the Concessionaire or the Project; or

Unfavorable Change of Legislation;

*State Authority® means any national, federal, provincial,

territorial,

municipal or local government, quasi-

government, ministry, agency, commission, bedy, officer or
other public entity;

“Unfavorable Change of Legislation® means any change in
the applicable Legislation of the Republic of Armenia in
force on the date, on which this Agreement is signed, or
turning inte force in result of enactment of the Faverable

Regime, which:

{a)  Increases the tax liabilities of the Concessionaine:

(b) Makes Concessionaire subject to additional waxes,
duties and‘or mandatory payments;

{e) Introduces limitations on foreign currency operations
and foreign capital repatriation;

(d) Confiscates the property owned by the
Concessionaire;

{e) Imposes restrictions or limitatiens on the export or
import of assets or information to and from the
Republic of Armenia;

{fl  Limits or denies the Concessionaire’s rights under this
Agreement;

{g) Introduces new technical standards and regulatory
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acts, except for any changes made during the
Operation Period, which are not substantially
different  from the internationally recognized
technical standards and regulations;

(h) Imposes any limitations on actions performed under
this Agreement or necessary for the implementation
of the Project;

(i} Makes any changes to the applicable Legislation,
which makes impossible earning of reasonable profic
by the Concessionaire;

where such changes to the Legislation may lead to;

(i) Increases in cost to the Concessionaire of the
Project implementation, Project financing andfor
the design, construction, commissioning.
operation, maintenance or hand over of the
Southern Armenia Railway;

(ii) Decreases in the Concessionaire’s net income
from the Concession. the Project or any other
activity carried out under the Concession;

{iif) Inability to fulfill any obligation or exercise any
property right of the Concessionaire under this
Agreement; or

(iv) Nullification or invalidity of any provision of this
Agreement.

*  INTERPRETATION

This Agreement shall be interpreted according to the
following provisions:

(a) All references to Articles, Sections and Schedules are
references to Articles, Sections and Schedules of this
Agreement;

(b} The Schedules to this Agreement are an integral part of
this Agreement, and references to this Agreement
in¢lude references to the Schedules;

(¢} The singular includes the plural and vice-versa, and in
particular any word or words herein defined in the
singular shall have a corresponding meaning if used in
the plural and vice versa;

{d) The words “herein”, “hereo”, "hereaf” and “hereunder”
and other words of like meaning refer o this
Agreement as a whole and not to the particular Section
or Schedule in which such word is used:

{e) The words “includes” and “incleding” are to be
interpreted as meaning “includes without limitation®
and “including witheut limitation®, respectively:

(f) *person® includes an  individual, corporation,
partnership, joint venture, association, trust, pension
fund, union or State Authority, and includes the heirs,
beneficiaries, executors or other legal representatives or
administrators of an individual, and the receivers and
administrators of a corporation or other juridical
person;

{g) General words are not given a restrictive meaning (i} if
they are introduced by the word “other”, by reason of
the fact that they are preceded by words indicating a
particular class of act, matter or thing, or (i) by reason
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(h)

(i)

i

k)

U]

of the fact that they are followed by particular examples
intended to be embraced by the general words;

The expression "all reasonable efforts” and expressions
having a similar meaning. when used in connection
with an obligation of a Party, mean taking in good faith
and with due diligence all reasonable steps as to achieve
the objective and to perform the obligation, including
doing all that can reasonably be done under the
circumstances taking into  account the Party's
obligations hereunder to mitigate delays and additional
costs to the other Party, and in any event taking no less
steps and efforts than those that would be taken by a
reasonable  and  prudent person in  comparable
circumstances but where the whole of the benefit of the
abligation and where all the results taking such steps
and efforts accrued solely to that person’s own benefit;

All accounting and financial terms used herein are,
unless otherwise indicated, to be interpreted and
applied in accordance with Intermational Financial
Reporting Standards (IFRS);

If the time for doing an act falls or expires on a day
which is not a business day in Armenia, then the time
for doing such act shall be extended to the next business’
day in Armenia;

Each provision of this Agreement shall be valid and
enforceable o the fullest extent permitted by
Legislation. IF any provision of this Agreemenr is held
to be invalid, unenforceable or illegal to any extent,
such provision may be severed and such inwvalidity,
unenforceability and illegality will not prejudice or
affect the validity, enforceability and legality of the
remaining provisions of this Agreement to the Fullest
extent permitted by Legislation. Ifany such provision of
this Agreement is held to be invalid, unenforceable or
illegal, the Parties shall promptly endeavor in good
faith to negotiate new provisions to eliminate such
invalidity, unenforceability or illegality and to restore
this Agreement as nearly as possible wo its original
intent and effect;

Al releases, waivers of liability and indemnities in this
Agreement expressed to be given in favor of a Parry are
and shall be interpreted az having been given in favor of
and may be enforced by that Party and its employees,
directors,  officers,  delegates,  representatives,
mandataries and agents and the Party in whose favor
any such release, waiver of lability or indemnity is
expressed to be given may, at its option and without
any obligatien to de so, enforce the same for and on
behalf of any such employees, directors, officers,
delegates, representatives, mandataries and agents;

{m) Whenever a consent or approval of a Party is provided

for herein or required hereunder, the Party giving the
consent or approval must act reasonably and in good
faith and may not impose new, unreasonable or
arbitrary conditions;
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{n) Any reference to a State Authority shall be deemed to
include a reference o any successor(s) to such State
Authority or any organization or entity or erganizations
or entitics which has or have taken over the functions
or responsibilities of such Stave Authority: and

(o) *Material breach™ has the meaning ascribed to it under
the Legislation of the Republic of Armenia in force at
the moment of signing of this Agreement.

ARTICLEII
CONCESSION

3  GRANT OF CONCESSION

The Concessionaire shall have the right and obligation at its
own cost and risk:

(a) to finance and carry out the Feasibility Study from is
own funds;

(b} to implement from its own funds and attracted Project
Financing, the following:

(i) finance, design, build, rehabilitate, possess,
commission, operate and maintain the Southern
Armenia Railway;

(ii} finance, design, rehabilitate, possess, commission,
operate and maintain as part of the Southern
Armenia Railway any and all infrastructures and
facilities in the Concession Territory currently or
formerly used in the cperation of a railway
provided that such infrastructure and facilitics
shall be incorporated in the Southern Armenia
Railway in an economically and technically
efficient manner;

(iii) finance, design, build, rehabilitate, possess,
commission, operate and maintain all utilicies
required or advisable for building. operating and
maintaining the Southern Armenia Railway,
including electricity generation, distribution and
transmission facilities: and

(iv) acquire, lease or otherwise arrange the Rolling
Stock necessary or advisable for the operation of
the Southern Armenia Railway;

() to haul freight on the Southern Armenia Railway in
accordance with the procedure established by the
Legislation of the Republic of Armenia (haulage of
strategic freight on the Southern Armenia Railway shall
be the subject of a separate agreement between the
Parties);

{d) o carry passengers on the Southern Armenia Railway
provided that the Parties have first agreed in writing as
to the terms and conditions of such carriage. including
as to the amount of subsidies from the Government to
the Concessionaire;

(e) to do all such other things and carry out all such other
businesses as may be necessary or reasonably advisable
for any of the above;

(i} to pay to the Government a variable concession fee
pursuant to Article 4 [Concession Fee]; and

{g) to rehabilitate and hand over the Southern Armenia
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Railway in good working order to the Government at
expiration or termination of the Concession:

{the "Project”).
4  CONCESSION FEE

4.1 The Concessionaire shall pay to the Government
a fixed concession fee for each calendar year of the
Concession prior to the end of the 10-th (tenth) anniversary
of the commencement of the Operation Peried in the
amount of 100000 (one hundred thousand) Armenian
Drams and shall pay thereafter a variable concession fee ata
certain percentage of the annual gross revenue earned from
the operation of the Southern Armenia Railway, excluding
the revenues earned from the passenger services, for each
calendar year following the 10-th (tenth) anniversary of the
commencement of the Operations Period (the "Concession
Fee"), The rate of the variable Concession Fee shall make
0.1% (ren basis points) for the first calendar year following
the 10-th (tenth) anniversary of the commencement of the
Operation Period, and shall increase for 0.1% (ten basis
points) for each ensuing calendar year until it reaches the
rate of 2% (two per cent) and shall remain unchanged
thereafter.

4.2 The Concessionaire shall submit to  the
Government the calculation of the Concession Fee for each
reporting year by the 1* of May and shall pay the
concession fee by the 31° of May of the ensuing vear,

43 The Government shall have the right to
reasonably request and receive at the expense of the
Concessionaire an  audit statement confirming  the
ealeulation of the Concession Fee from a recognized
independent auditor.

5 CONSORTIUM

The Government acknowledges that for the purpose of
implementing the Project the Concessionaire may adopt a
consortium approach, under which the Concessionaire will
likely attract investors, international financial instinutions,
institutional and other lenders, one or more frst-class
specialized developers at the stage of building the Southern
Armenia Railway, and a first-class specialized operavor at
the sage of operating the Southern Armenia Railway
(presumably *Russian Railways™ CJSC through a subsidiary
other than "South-Caucasian Railway® CJ5C). Consequently,
the Concessionaire may be called upon to closely cooperate
with warious Armenian and foreign entities (not
objectionable to the Government on grounds of national
security), including entities eurrently inveolved or desirous
to be involved in the Armenian transportation sector,
However, the Concessionaire shall always remain fully
liable before the Government for the performance of
obligations under this Agreement.

6  BORDER AND CUSTOMS POSTS

The Government shall, via authorized State Authorities of
the Republic of Armenia and in coordination with the
Concessionaire, finance, design, build, own. operate and
maintain border and customs posts necessary and adequate
for the proper operation of the Southern Armenia Railway.
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7 TITLE

71 All of the assets of the Project which are subject
to handover to the Government pursuant to Section 65
[Concessionaire Handower Obligations], except for the
Rolling Stock, shall be deemed owned by the Governmoent
and shall be deemed to be handed over two the
Concessionaire for its free possession and use for the entire
term of validity of this Agreement. The Corridor shall
remain the property of the Government and any immavable
property built within the Corrider shall be registered at the
cost of the Concessionaire to the name of the Government
{or the State Authority nominated by the latter) together
with the Concessionaire’s rights thereto.

7.2 Without prejudice to  the above, the
Concessionaire shall have all rights w modify, rebuild,
repair, rehabilitawe, replace and modernize the assets
specified in Section 7.1, as may be required for the purposes
of the Project, without obtaining the Government's (as of
the owner's) approval within the scope of the plans defined
in Section 43 [Maintenance and Development] of this
Agresment, or otherwise upon receipt of the Government’s
written consent, which shall not be unreasonably withheld
and shall be deemed provided in case the Government does
not submit to the Concessionaire written objections within
30 (thirty) days after receipt of the Concessionaire's written
request, The Concessionaire shall have the right to sell or
atherwise freely dispose of any removed assets, which are
no longer necessary for the Project, and the proceeds from
such disposal shall belong to the Concessionaire.

73 The Concessionaire’s rights to the assets specified
in Section 7.1 shall be booked in the Concessionaire’s
accounts as intangible assets having the same value as the
Concessionaire’s costs actually spent for such assets.

74 The Parties agree to coordinate and fix in a
separate agreement or as an addendum hereto the
precedures for inventory, accounting. depreciation, writing-
off by the Concessionaire of the fixed and other assets of the
Project, as well as the procedure for replacing, discarding
andfor disposing of devalued assets, which shall establish
certainty and compliance with the requirements of the
Legislation and secure reasonable balance between the
operational fexibility of the Concessionaire, on one side,
and the preservation of the value of the Concession for the
Government, on the other side.

75 The risk of accidental loss or damage of the assets
specified in Section 7.1 shall be borne and duly insured by
the Concessionaire in accordance with the good industry
practices. Any risk not covered by such insurance and risks
that cannot be insured at reasonable terms, shall be borne
by the Government.

76 Acquisition by the Concessionaire of lands or
immovables outside of the Corridor is not subject to
regulation by this Agreement. Any legal considerations
related to such other acquisitions are independent of this

Agreement,
& CONTROL OF CONCESSIONAIRE

81
persons who may directly or indirectly own

There are mo restrictions on the person or
the
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Concessionaire, provided, howewver, that no person, or
group of persons or entities acting in concert, may control
the Concessionaire or its immediate shareholder if such
persons are objectionable wo the Government on grounds of
national security. The Concessionaire undertakes to ensure
that the Government is notified in advance about the
possibility of any such change, which may result in change
of control of the Concessionaire, and any such change can
be implemented only subject to the Government presenting
no objection to the Concessionaire or not exercising its
rights of first refusal to buy any shareholding interest in the
Concessionaire or its immediate shareholder within 30
{thirty) days from being notified. In this connection the
Concessionaire undertakes to arrange inclusion of such
provisions in its and its immediate shareholder's
shareholders’ agreement, charter andfor other constitutive
documents, which ensure the enforceability of the above
requirements as to the transparency of the information for
the Gevernment, as wiell as vo the legal mechanisms,

82 Alienation of the Concessionaire (the direct or
indirect  shareholding  interest  therein) or  the
Concessionaire's rights and assets related to the Project, as
well as the step-in rights, shall be subject to the following
conditions:

(2) the condidacy of the person acquiring the
Concessionaire or the Concessicnaire’s rights and assets
or stepping-in shall not be unacceptable to the
Government on grounds of national security;

the Concessionaire's rights and assets may be alienated
only to such person or persons, which are able to
provide the continuity of and the proper progress en
the Project:

(b

{c) the Concessionaire’s rights and assets may be alienated
in such a manner and composition, which would ensure
the continuity of and the proper progress on the

Project;
d

——

individual rights and assets of the Concessionaire may
be alienated only if such alienation does not have a
material adverse effect on the continuity of or the
proper progress on the Project; and

{e) the Government shall enjoy rights of first refusal in
acquiring shareholding interest in the Concessionaire,
including in case of increase of the equity capital,
except for any acquisition of the shareholding interest
through open auction or any other public tender

process,

83 The Government has the right of early
termination of this Agreement by a written notice to the
Concessionaire in case the Concessionaire is in material
breach of the Governments’ rights of first refusal or any of
iz obligations under this Agreement related to the
assignment of the Concession or transfer of control over the
Concessionaire,

ARTICLE IlI
CONDITIONS PRECEDENT

9  CONDITIONS PRECEDENT TO CONSTRUCTION
Construction of the Southern Armenia Railway shall
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commence when each of the following conditions has been
satisfied or waived:

{a}

(b}

(<l

(d)

(e)

o

(i)

Agreement berween “South-Caucasian Railway” closed
joint steck company and the Concessionaire regarding
rail linkages between their respective railways (the
obligations of “Seuth-Caucasian Railway® shall be
guaranteed by “Russian Railways® closed open joine-
stock company):

Agreement(s) between the Concessionaire and railway
operavors from bordering countries, as agreed between
the Concessionaire and the Government, regarding rail
linkages between their railways (where advisable in the
opinton of the Concessionaire, the cbligations of such
railway operators shall be guaranteed by their
controlling owners);

Agreement  between the Government and  the
Concessionaire regarding haulage of strategic freight on
the Southern Armenia Raiflway at the terms and
conditions set forth by the Government.  The
agreement regarding haulage of strategic freight shall ,
fnter alfs, regulate in a reasonable manner (i) the
approaches to defining reduced raes and other
parameters of haulage of stravegic freight in a manner
not creating uncertain unlimited liabilities or costs for
the Concessionaire, and (ii) the obligation of the
Governmment to subsidize haulage of sirategic freight or
indemnify the Concessionaire if during any calendar
year the Concesstonaire’s obligations to carry strategic
freight under the applicable Legislation exceeds the
parameters agreed as per above;

Coming into force of the Favorable Regime agreed upon
bevween the Parties;

Feasibility studies prepared by one or more first-class
specialized firms confirming the technical, commercial,
financial, environmental and social feasibility of the
Project (collectively, the *Feasibility Study”) and final
acceptance thereof by the Concessionaire. The
Feasibility Study shall, inter alia, (i) reflect the rerritory
(the "Corridor®}, in respect of which the Concessionaire
shall have free preferred right-of-way or free preferred
right of use, (i) include working designs. as well as (iii)
reflect the construction and commissioning milestones
for the Southern Armenia Railway;

Cenfirmation of the Corridor by the Government:

Grant by the Government to the Concessionaire the
rights to the Corridor, as provided at Section 23.3
[Corridor Acquisition and Grant];

Receipt of all Permits, conduct of expert examinations
in accordance with the procedures established by the
Legislation of the Republic of Armenia, as may be
required or desirable for the implementation of the
Project;

Design, construction and equipment procurement
agreement(s) for the entire Southern Armenia Railway
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with one or more experienced firms (collectively, the
*Construction Agreements');

(i) Execution of the financing agreements for the
implementation  of the Project sufficiemt for
Concessionaire, among other things. (i) w carry out its
obligations under the Construction Agreements, and (ii)
to operate and maintain the Southern Armenia Railway
until such time as it generates income sufficient to meet
its cbligations as they become due (*Project Financing™);
and

(k) Other mutually agreed conditions.
10 CONDITIONS PRECEDENT TO OPERATIONS

Operation of the Southern Armenia  Railway  shall
commende when each of the following conditions has been
satisfied or waived:

(a) Commissioning of the Southern Armenia Railway in
compliance with the norms established by the
Legislation of the Republic of Armenia;

(b) Receipt of all Permits necessary or advisable for the
operation and maintenance of the Southern Armenia
Railway; and

{c} Other mutually agreed conditions.
11 BENEFIT OF CONDITIONS PRECEDENT

1.1 Each condition precedent shall be classified into
one of the following categories:

(a} Conditions for the benefit of both Parties:

{b} Conditions for the exclusive benefit of the Government;
or

(c) Conditions for
Concessionaire.

the exclusive benefic of the

1.2 A Party who beneflts frem a condition may
waive such condition. Conditions for the bencfit of bath
Parties may be waived only mutually.

1.3 Conditions precedent provided at Sections 9e),
i), 9431, 10(a) and 10(b) are for the benefit of both Parties,

114 Conditions precedent provided at Sections 9(a),
S(b), Fec), Hd), HN. Hg) and F(h) are for the benefit of the
Concessionaire.

11.5 In case the Parties mutally agree on other
conditions precedent in accordance with Sections 9(k) and
10{c), the Parties will indicate, for the aveidance of doubt,
the benefit of such conditions precedent,

ARTICLE IV
DURATION

12 DURATION OF CONCESSION

The duration of the Concession is the aggregate of the
following 4 (four) periods:

(a) The Feasibility Study Period: this period shall run from
the commencement of the Concession until final
acceptance  of the Feasibility Swudy by the
Concessionaire and confirmation of the Corridor by the
Government;
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. additional 20 (twenty) years.
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wepp Shtuwbvwinpiul  dwlwlwlwhwindwd’ uhuind b (b) The Project Financing Period: this period shall run

from the end of the Feasibility Study Period until the
first disbursement to the Concesslonaire under the
Project Financing;

The Construction Period: this period shall run from the
end of the Project Financing Pericd until the
commissioning of the Southern Armenia Railway and
granting to the Concessionaire of the Permissions
required for operation of the Southern Armenia
Railway: and

The Operations Period: this period shall run from the
end of the Construction Period for 30 (thirty) years,
provided that the Operations Peried shall run for 50
(fifty) years from the end of the Construction Period if
the Concessionaire by the end of the 20th (twentieth)
year of the Operations Period notifies the Government
of extending the Concession and this Agreement for an
In case of such
notification the Parties shall negotiate in good faith
with respect to making amendments to this Agreement,
which are necessary or desirable in the view of any of
the Parties,

FAVORABLE REGIME
The Concessionaire has advised the Government

that the feasibility of the Project may depend upen
establishing certain favorable regime for the entire term of
the Concession. the application of which shall pursue the
goal of reducing the risks associated with the Project
including through the reduction of the costs of financing,
construction, operation and maintenance (the “Favorable
Regime®).

132

The Favorable Regime may relate o taxes,

customs and other obligatory payments, applicable to the

Concessionaire,

its shareholders, lenders. employees,

contractors, suppliers and service providers, as well as
accounting, and shall be agreed upon between the Parties as
follows:

()

(B

—

()

(d)

Upon this Agreement entering inte force, the
Government shall promptly provide the Concessionaire
with the description of all these tax and customs
privileges to which the Concessionaire is entitled by the
Legislation;

Within 2 (two) months from this Agreement entering
into force, the Concessionaire shall submit to the
Government in writing the minimum list of privileges,
which, in addition to the privileges already set forth by
the Legistation, are substantial for the feasibility of the
Preject according to the Concessionaire’s preliminary
assessment;

The Government shall within 1 {(one) menth notify the
Concessionaire in writing about those privileges, the
issue of provision of which (directly or through a
legislative initiative) the Government agrees to include
in its agenda;

Upon receipt of the Concessionaire’s written consent,
the Favorable Regime shall be deemed mutually agreed
between the Parties and the Government shall
promptly undertake steps towards enactment of the
Favorable Regime, notifying the Concessionaire about
the results,
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133 Without any prejudice to the above, the
Government cannot guarantee in advance the provision of
any privileges by a decision of any collective body and
further ratification thereof.

14 CHANGE OF LEGISLATION

14.1 The Concessionaire has advised the Government
that the feasibility of the Project may depend on the
stability of the Legislation during the entire term of the
Concession, and that the guarantees set forth in Article 7
{"Guarantees in Case of Change of Legislation of Republic of
Armenia®) of the Law of the Republic of Armenia "On
Foreign Investment” cannot be found sufficiently effective,
taking into account the scale and long-term nature of the
Profect.

14.2 In addition o the above, the Concessionaire shall
be entitled to the extension of the term of validity of the
Concession pursuant to Section 56 [Concession Peried
Extension] in order to mitigate the effects of Unfavorable
Change of Legislatien,

143 In addition to the above, the Government shall
hold the Concessionaire harmless and fully indemnified
from the effects of Unfavorable Change of Legislation if the
extension of the term of validity of the Concession is not
sufficient to mitigate the effects of Unfaverable Change of
Legislation,

ARTICLE Y
COMPETING TRANSPORTATION SYSTEMS

15 NO GRANT

In order to induce the Concessionaire to enter into this
Agreement and to assume substantial financial and
commercial risks in connection with the implementation of
the Project, the Government shall not at any time grant to
any person, including any State Authority, any concession
or other right or privilege vo finance, design, construct,
possess, commission, rehabilitate, operate andfor maintain
any railway at the southern border of Armenia or
connecting with Meghri or territories adjacent to the
southern border of Armenia, including any railway not in
service on the date of signing this Agreement.

16 HIGH SPEED ROAD

Mothing in this Agreement shall prevent the Gevernment
from granting to the Concessionaire and/or one or mare of
its affiliates a concession to finance, design, construct,
rehabilitate, possess, commission, operate and maintain the
Southern Armenia High Speed Road,

ARTICLE V]
FEASIBILITY STUDY

17 COMMENCEMENT OF FEASIBILITY STUDY

The Concessionaire shall commence the Feasibility Study
no later than & (six) months fllowing this Agreement
entering into force with a netice to the Government.
However, if the Parties do not reach a preliminary
agreement regarding the Favorable Regime and the Terms
of Reference, the Concessionaire shall have the right to
terminate the Agreement by notice to the Government with
no obligation to commence the Feasibility Study, and with
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no further obligation on either Party.
18 FEASIBILITY STUDY
The Feasibility Study shall be prepared in accordance with:

{a) This Agreement, including the Project parameters set
out in Schedule A hereto [Project Parameters];

(b) The Legislation in force at the relevant time:

(e} The World Bank Group’s Environmental, Health and
Safety Guidelines. including those far railways, in force
at the relevant time;

(d) Those practices, methods, acts and standard of care and
safety that would reasonably be expected o be
exercised by a prudent, skilled and experienced foreign
investor engaged in the same types of undertakings, and
would be consistent with good industry practices,
taking into account their conformity with this
Agreement and the Legislation of the Republic of
Armenia; and

(e

T

The terms of reference for conducting the Feasibility
Study in line with the aforementioned clauses and in
ecordination with the Government.

19 TERMS OF REFERENCE

19.1 The Terms of Reference shall specify the
Feasibility Swedy requirements; reflect main value of the
Feasibility Study and the Project, their technical and
economic requirements, quality standards, paperwork
compasition and guidelines on milestones as well as other
special terms and conditions. The Terms of Reference shall
also reflect the Project limitations including the Corrider
limitations on environmental, mnatural resources use,
national security and strategic grounds.

19.2 The Government or a competent State Autherity
shall develop and submit to the Concessionaire the draft
Terms of Reference of the Feasibility Study within €0
(sixty) days of the execution of this Agreement,

193 Within 30 (thirty) days after receipt of the draft
Terms of Reference, the Concessionaire shall submit to the
Government its comments and suggestions with respect
thereto, Otherwise the Terms of Reference shall be deemed
agreed upon and accepted by the Parties.

19.4 In case the Concessionaire submits comments
and suggestions, the Parties shall reasonably negotiate in
good faith in respect of coordination of the Terms of
Reference and shall jointly approve the Terms of Reference
of the Feasibility Study in case of reaching murual
agreement,

20 ACCEPTAMCE OF FEASIBILITY STUDY

20.1 The Feasibility Study shall be completed within
18 {eighteen) months from its commencement. and in case
of being preliminarily acceprable for the Concessionaire, it
shall be submitted to the Government in English together
with an Armenian transtation.
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0.2 Within 30 (thirty) days from the date of
receiving the Feasibility Swdy, the Government shall
submit its reasoned comments, objections and suggestions,
which should be considered by the Concessionaire prior to
the final acceptance of the Feasibility Study. Those
comments of the Government. which are not attributed to
legal, technical or environmental unfeasibility, shall not be
abligatory for the Concessionaire.

203 If the Government does not submit comments
within the aforementioned period, the Feasibility Swdy
shall be deemed finally accepted by the Concessionaire.

204 If the Feasibility Study proves the Project
unfeasible from  technical, commercial,  financial,
environmental and social standpoint (including in view of
the Government’s obligatory comments), then upon the
Concessionaire’s written request made within 15 (fifteen)
days the Parties shall undertake negotiations in good faith
on such reasonable measures, which may make the Project
feasible,

ARTICLE VII
CORRIDOR
21 CORRIDOR CONFIRMATION
21.1 If the Fesibility Study confirme that the

Southern Armenia Railway is technically. commercially,
financially, environmentally and socially feasible, and the
Feasibility Study is finally accepied by the Concessionaire,
then the Concessionaire shall request the Government to
confirm the Corridor recommended by the Feasibility
Study.

1.2 If the recommended Corridor complies with the
requirements listed at Section 18 [Feasibility Swudy), then
the Government within 90 {ninety) days of its receipt of the
Feasibility Smudy, as finally accepted by the Concessionaire,
shall confiem the Corridor and shall recognize the exclusive
prevailing public interest in respect of the lands and
immovables in the Corridor.

22 CORRIDOR ACQUISITION AND GRANT

21 Once the Corridor is confirmed by the
Government, the Government shall within a reasonably
short periodacquire at its cost all lands and immovables in
the Corridor. Such acquisition shall be made on a timely
basis 0 a5 not to delay the commencement of construction.
Upon additional mutual consent of the Parties the
implementation of the above may be delegated by the
Government to the Concessionaire or a specialized
organization indicated by the latter, which shall act as the
Government's agent.

13 Once the Government has acquired all lands and
immovables in the Corridor, the Government shall grant to
the Concessionaire the right wo quietly access, pass-through,
drive-through, occupy and use at all times during the
duration of the Concession so much of the lands and
immovables in the Corridor (other than roads and public
utilities) as may be required for the implementation of the
Project. For the avaidance of doubt, the rights to be granted
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to the Concessionaire shall include the right to develop and
conduct construction works (including demolishment and
ground works).

323 Such grant shall be made at no cost to the
Cancessionaire and for the entire period of the Concession.
The Concessionaire may, ameng other things, encumber
and grant security interest in respect of its rights to the
Corridor or any part thereol and the lands and immevables
therein in erder to secure its obligations under the Project
Financing.

224 Upen consent of the Concessionaire and without
any registration requirement, the persons participating in
the implementation of the Project, including such person's
and the Concessionaire’s employees and representatives,
may make use of the Concessionaire’s rights to the Corridor
and immeovables therein.

23 ADJACENT LANDS

If the Concessionaire determines at any time during the
duration of the Concession that in order to increase traflic
on the Southern Armenia Railway the Corridor should be
expanded o include lands andfor immovables adjacent to
the Corridor, then the Concessionaire shall request that the
Government add such lands and immovables to the
Corridor. The need two expand the Corrider shall be
supported by a feasibility study prepared mueaeis muiandis
in line with requirements set forth in Section He)
[Conditions Precedent to Construction] and Section 18
[Feasibility Study] of this Agreement The cost of expanding
the Corridor shall be apportioned bevween the Government
and the Concessionaire by mutual agreement. This Article
VIl shall apply mtaeis murandis to such lands and
immaovables.

M4 VACANT

At the time of the transfer to the Cencessionaire, all
Corridar lands and immovables shall be vacant and free and
clear of any claims or encumbrances whatsoever, other than
those rights-of-way for roads and public wtilities (eg.
electricity, water, natural gas) identified by the Feasibility
Study or disclosed 1o the Concessionaire by the Government
prior to the finalization of the Feasibility Study. The
Government shall ensure that the lands and immowvables
within the Corridor can be used for the Project in
sccordance with the applicable Legistation withour
changing their purpose of use or legal status or taking any
other action.

25 RIGHTS-OF-WAY

Rights-of-way in the Corrider for public and other roads
and public utilities shall be satisfactory as to form and
substance to the Concessionaire, In any case, taking into
account the specifics of railroads, the Concessionaire shall
have primary rights in respect of the Corridor, and the
Coneessionaire shall have the right 1o modify the manner in
which the roads and public utilities share the Corridor with
the Souwthern Armenia Railway. Ameng other things.
Concessionaire shall have the right to determine how roads
and utilities cross the Corridor. The cost of any public or
private road crossing (whether above, below or at grade)
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shall be borne by the Concessionaire. The cost of any wtility
crossing shall be borne by the Concessionaire unless the
cost shall be shared with the operator of such public wrility
in accordance with the Legislation or by mutual agreement.

26 NO TRANSFER

The Concessionaire may not ell or asign lands or
immovables forming part of the Corridor except in
connection with a full transfer of the rights to the Project in
the manner set forth in this Agreement. However, the
Coneessionaire may at any time return to the Government
excess Corridor lands and immovables,

27  ARCHEOLOGY

All fossils and antiquities found on or in the Corridor shall
belong to the Republic of Armenia, and no considerations
shall be payable for them. Should the Concessionaire, any of
its contractors or sub-contractors or any of their employees
find any such property, they shall promptly notify the
Government and protect the property.

28 COMFLIANCE

The Concessionaire shall be obliged to comply with
environmental, construction and other requirements set
forth by the Legislation.

29 CONTINUOQUS LIABILITY

The Government shall remain liable for all losses, claims
and damages arising from a cause existing prior to the
wransfer of the Corridor 1o the Concessionaire, including
any environmental comtamination  or  unexploded
ordinances.

30 INTERRUPTION

Should the Concessionaire interrupt, or be required 1o
interrupt, any part of the Project on account of (i) any cause
existing prior to the transfer of the Corridor, or (ii) any
archeclogical find, then the Government shall hold the
Concessionaire harmless and indemnified from any losses,
claims and damages arising from such interruption and the
Concessionaire shall be entitled to an extension pursuant to
Section 56 [Concession Period Extension).

ARTICLE VIII
PROJECT FINANCING

31 PROJECT FINANCING

31.1 If the Feasibility Swdy has confirmed that the
Project  is  technically, commercially, financially,
environmentally and  socially  feasible and  the

Concessionaire has finally accepied the Feasibility Study,
then the Concessionaire shall seek the requisite Project
Financing. The Project Financing Period may not exceed 24
(twenty-four) months.
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3.2 The Project Financing may involve muliiple
finance providers, inclueding lenders, equity and quasi-
equity investors, lessors, guarantors and insurers, including
investment and political risk insurers, provided that their
participation in the Project is not objectionable to the
Government on grounds of national security,

k) i For the purposes of attracting debt financing, the
Concessionaire shall have the right 1o encumber o the
benefic of ene or more persons its concession and other
rights under andfor deriving from this Agreement, as well
as all or substantially all of the assets used for the Seuthern
Armenia Railway, provided that (i) such person or persons
are not objectionable to the Government en grounds of
national security, and (i) the relevant foreclosure
procedures are consistent with the requirements of Section
73 [Assignment].

32 GOVERNMENT ASSISTANCE

In connection with the Project Financing, the Government
shall, to the extent, in the form and manner, and within the
term  reasonably required by the Financing Parties,
including by way of direct bilateral or multilateral
agreements between one or more Financing Parties and the
Government, do the following:

{a) Confirm the right of the Financing Parties to participate
in the Project Financing, provided that such
participation is not objectionable to the Government on
grounds of national security;

(b} Cenfirm the right of the Financing Parties to enjoy the
privileges set forth in the Legislation of the Republic of
Armenia;

(e} Confirm the right of the Financing Farties to take
security over the assers and rights of the Concessionaire
andfor any of its affiliates and the shares in the capital
of the Concessionaire andfor any of its affiliates;

{d) Confirm the right of the Financing Parties to exercise
their security interest in case of a Concessionaire
default and to take over or to sell to one or more
persons (i} the Concessionaire (the shareholding
interest therein), andfor (i) the Concessionaire's
Concession and other rights andfor assets envisaged by
or arising from this Agreement, subject to the
conditions set forth in Section 72 [Waiver|:

(e} Confirm the right of the Financing Parties to step-in
and implement the Project to cure any Concessionaire
default directly or through specializing persons (for the
avoidance of doubt, the right to step-in includes the

right to step-out);

() Confirm the right of the Financing Parties known to it
o recelve sufficient prior notice of any material default
of the Concessionaire which may result in early
termination of this Agreement, so as w allow the
Financing Parties a reasonable opportunity to cure such
default;

{g) Confirm the right of the Financing Parties to cure any

default of the Concessionaire;
{h} Confirm the right of the Concessionaire and the
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Pnilitkn:

Financing Parties to avail themselves of the protection
afforded by foreign investment promotion and
protection treaties and double rtaxation prevention
treaties;

(i) Support all applications for political risk insurance
made in connection with the Project, which does not
imply, however, providing any guarantees;

{i) Reasonably negotiate in good faith the possibility of
making sech changes to this Agreement, any other
agreements andfor any Permits, which are required in
order for the Project to be bankable and able to attract
financing on competitive terms;

Consider pursuant to the procedure established by the
Legislation of the Republic of Armenia entering into
foreign investment promotion and protection treatics
and double raxation prevention treaties with
jurisdictions propesed by the Concessionaire in order to
facilitate the implementation of the Project, including
its financing; and

k

Tt

{l) Consider pursuant to the procedure established by the
Legislation of the Republic of Armenia making such
changes in the Legislation, which in the opinion of the
Concessionaire may be necessary or essential in order to
ensure the feasibility of the Project or facilitate the
implernentation of the Project, including its financing,

MNothing in this Section shall be viewed as the Government’s
guarantee for the performance of the Concessionaires
abligations or create an obligation to undertake any action
(inacticn) that is outside of the scopes of the competence of
the Government under the Legislation,

33 FINANCE PROVIDERS

331 The Concessionaire undertakes to present to the
Government not later than within 12 (twelve) months from
the date of final approval of the Feasibility Stedy. leters of
interest from one or more credible and reputable potential
investors, Financing Parties and other finance providers as
described in Section 31.2, according to which such potential
investors, Financing Parties and other finance providers are
prepared to make investments in the equity or quasi-equiry
of the Concessionaire and provide debt financing in the
aggregate amount not less than the wotal financing envisaged
by the Feasibility Study.

i3z The Government may within 30 (thirty) days of
the receipt of such letters of interest present its written
abjections to the Concessionaire based on criteria set forth
in Section & [Control of Concessionaire]. If the
Government does not provide its written objections within
the mentioned period of time, the candidacies of investors
shall be deemed approved, which does not limit. however,
the Concessionaire’s rights to attract other further parties
not objectionable to the Government as per the above
procedure,

333 In case of any objections from the Government,
the Concessionaire may present additional letters of interest
within additional & (six) months.
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34 NOGUARANTEES

Mo person shall be required to guarantee the performance of
the obligations of the Concessionaire or any of its affiliates,
except that Rasia FZE shall guarantee the performance of
the obligation to conduct the Feasibility Study in case of
transferring its rights arising out of this Agreement to its
direct or indirect subsidiary.

35  REFINANCING

Mothing in this Agreement shall prevent the Concessionaire
from time to time obtaining financing in replacement of, or
in addition 1o, the Project Financing, provided that
particular financing parties are not objectionable to the
Government on grounds of national security.

ARTICLE IX
DESIGN AND CONSTRUCTION

36 DESIGN AND CONSTRUCTION

360 The Southern Armenia Railway shall be designed
and constructed in accordance with the Feasibility Study
and the requirements listed ac Section 9{e) [Conditions
Precedent to Construction].

36.2 The Concessionaire shall prepare and submit o
the Government the designs for the construction works
within 1 {one) year after the end of the Feasibility Study.

363 The Construction Period shall be defined based
on the Feasibility Study and the design documentation and
shall not exceed 10 (ten) years,

ARTICLE X
QOPERATION AND MAINTENANCE
37 OPERATION AND MAINTENANCE
The Concessionaire shall operate and maintain the Southern
Armenia Railway in a safe manner in accordance with:
(a) Thiz Agreement, including the Project paramerters set
out in Schedule A annexed hereto:

(b) The Legislation of the Republic of Armenia in force at
the relevant time;

(¢) The agreements referred to in Section 9 [Conditions
Precedent to Construction];

(d

Tt

World Bank Group Environmental, Health and Safery
Guidelines, including theose for railways. in force at
commissicning of the Southern Armenia Railway;

(e} Instructions and recommendations from contractors,
manufacturers and suppliers; and

(f) Those practices, methods, acts and standards of care and
safety that would reasonably be expected 1o be
exercised by a prudent, skilled and experienced foreign
investor engaged in the same types of undertakings and
consistent with good industry practices in force at the
commissiening of the Southern Armenia Railway,
taking inte account their consistency with this
Agreement, the Legislation of the Republic of Armenia
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and the agreements referred to in Section 9 [Conditions
Precedent to Construction].

MUTUAL COOPERATION

The Government shall cooperate with the Concessionaire,

its

Concessionaire's

and  sub-contractors
introduction), and

CONRTActors {upon  the

their  respective

employees in carrying out the Project. Such cooperation
shall include:

(a)

)

()

)

(e)

K

The Government providing to the Concessionaire, in
the manner stipulated by Legislation and on a timely
basis, all data (in whatever form) in the possession of
the Government, any State Authority of the Republic of
Armenia andfor any entity owned or controlled thereby
relevant to the Project, including all data regarding
existing or potential rights-of-way;

The Government granting aceess, and causing all Stawe
Authorities of the Republic of Armenia to grant access,
to all public lands and immovables required to carry out
the Feasibilivy Swudy or o implement the Project:

The Government promptly processing, and instructing
all State Authorities of the Republic of Armenia w
promptly process all Permit applications and, if such
applications meet all stated requirements, to issue such
Permits without delays and in any event within &0
(sixty) days, if a longer period is not provided by the
Legislation;

The Government assisting the Concessionaire to obtain
as soon as possible all Permits and expert opinions
necessary or advisable for the implementation of the
Project in accordance with the procedure and within
the limits stipulated by the Legislation of the Republic
of Armenia;

The Government assisting the Concessionaire to
negotiate with other states and railway operators as
may be necessary.

FREEDOM TO OPERATE

The Concessionaire shall be free:

(a}

b

—

()

to carry out its activities without any interference from
the Government or State Authorities that is not
permitted by Legislation, provided that such activities
are not prohibited by the Legislation of the Republic of
Armenia or this Agreement, and the Permits, if any,
reguired by Legislation have been obtained and are in
full force;

to organize and structure how best to carry out its
obligations under this Agreement and the Legistation of
the Republic of Armenia, including as to employees and
locations of facilities and other assets;

to fix all user charges, including for freight. Howewver,
charges for strategle freight shall be governed by the
agreement listed at Section 9(c) [Conditions Precedent
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o Construction]: and

(d) to sign contracts and agreements for the supply of
poods, provision of services and implementation of
works and that the contractors will be free 1o
subcontract, provided that they shall give Armenian
persons the first option to enter into agreements if (i)
such persons can provide such goods and services, and
(ii) compared to alternative sgurces available inside or
outside Armenia such persons offer competitive terms
and conditions, including as o price. quality,
warranties, efficiency and timeliness.

40 QUALITY ASSURANCE, SAFETY

The Concessionaire shall cause Southern Armenia Railway
to uwse appropriate quality management systems that
comply. amoeng other things, with good industry practices,
The Concessionaire shall implement the Project in
accordance with applicable safery Legislwion and good
industry practices.

41 QUALIFIED PERSONNEL

The Concessionaire shall ensure that its employees, it
employed contractors and sub-contractors are properly
qualified, experienced and competent to perform the work
assigned 1o them and, where appropriate, duly licensed. If
so requested by the Government, the Concessionaire shall
provide all necessary evidence of the competency of such
persons.

42 INSURANCE

42.1 The Concessionaire and its affiliates shall carry
and maintain such insurance as is required by the applicable
Legislation and good industry practices including (i)
adequate professional lability insurance (i) adeguate
insurance against labilities vo third parties for construction,
railway operations and rail transportation services, and (iii)
adequate all-risks property insurance for all assets having
material significance for the Project including movable and

immovable property.

42.2 In the event of loss or damage to any assets
having material significance for the Project covered by
insurance, the Concessionaire shall use the insurance
proceeds to replace or repair such assets.

43 MAINTENANCE AND DEVELOPMENT

43.1 Starting from the third calendar year following
the dave of commissioning of the Southern Armenia
Railway, the Concessionaire shall prepare and submit to the
Government in advance five-year and annual maintenance
and development plans reflecting any major development
plans of the Southern Armenia Railway as well as any
medification, rebuilding, repair, rehabilitation, replacement
and modernization of its assets.

432 The Concessionaire shall be obliged 1o
implement the maintenance and development plans as to
ensure proper condition and safety of operation of the
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Seuthern Armenia Railway.

433 The Government shall have the right o
reasonably request and receive an external wechnical audic
report prepared at the expense of the Concessionaire by a
recognized independent expert regarding the South
Armenia Railway maintenance and development activities
conducted by the Concessionaire.

44  REPORTING

44,1 The Concessionaire shall report w  the
Government and the State Authorities of the Republic of
Armenia in accordance with the applicable Legislation,

4.2 Starting from the calendar year following the
date of final acceptance of the Feasibility Study, the
Government shall have the right to the external audit report
with regard to the Concessionaire, as well as shall have the
right to reasonably request and receive an independent
expert opimion provided @t the expense of the
Concessionaire by a recognized expert regarding the Project
implementation progress.

443 The Concessionaire shall submit tw the
Government reports about the activities completed each
year by the 1* of May of the ensuing year.

ARTICLE XI
REPRESENTATION AND WARRANTIES

45 REPRESENTATIONS OF CONCESSIONAIRE

The Concessionaire represents and warrants o the
Government that on the date of this Agreement:

(a) The Concessionaire has full capacity, power and
authority to enter into this Agreement and perform its
obligatiens hereunder;

(b} The entry inte and performance of this Agreement by
the Concessionaire do not conflice with (i) s
constitutional documents, or {ii) any document which
is binding upon the Concessionaire or any of its assets
to the extent that such conflice would have or be
reasonably likely to have a material adverse effect on
the performance by the Concessionaire of its obligations
under this Agreement; and

{c) This Agreement constitutes the valid, binding and
enforceable  obligation of the Concessionaire in
accordance with its terms and conditions.

46 REPRESENTATIONS OF GOVERNMENT

The Government represents and warrants o the

Concessionaire that on the date of this Agreement:

(a) The Government has full capacity, power and authority
to enter into this Agreement on behalf of the Republic
of Armenia and to perform the obligations hereunder;

(b} The Minister of Transportation and Communications is
duly authorized to execute this Agreement for and on
behalf of the Government:

{c} The entry into and performance by the Government of
this Agreement do not conflict with (i) the Legislation
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of the Republic of Armenda, or (i) any document which
is binding upon the Government or any of its asets to
the extent that such conflice would have or be
reasonably likely to have a material adverse effect on
the performance by the Government of its obligations
under this Agreement; and

{d) This Agreement constivutes the valid, binding and

enforceable  obligation of the Government in
accordance with its terms and conditions.
ARTICLE XII
DEFAULT

47  CONCESSIONAIRE EVENT OF DEFAULT

Should a Concessionaire Event of Default occur, then the
Government may exercise one or more of the following
remedies:

(a) Demand cthat the Concessionaire the

Concesstonaire Event of Default:

cure

{b) Demand that the Concesionaire indemnify the
Government  in  accerdamce  with  Section 57
[Indemnification];

{c) Apply penalty in accordance with Section 51.1
[Liabilivy]:

(d) Exercise its rights under Section 4% [Government Step-
In); andfor

(e) Terminate the Agreement in accordance with Section
83 [Comtrel of Concessionaire], Section 48
[Concessionaire Termination Event], Section 51.2
[Liakility], Section 59.1 [Early Termination Based on
Megative Result of Feasibility Study].

48 CONCESSIONAIRE TERMINATION EVENT

Upon cccurrence of a Concessionaire Termination Event
and its continuation for more than 30 (thirty) days, the
Government has the right of early termination of this
Agreement,

49  GOVERNMENT STEP-IN

49.1 Without prejudice to other rights of the Parties
under this Agreement, except as a result of a Force Majeure
affecting the Concessionaire, the Government may step-in
and undertake the management of the Project in lieu of the
Concessionaire when the latter ceases to operate the
Southern Armenia Railway or provide rail transport services
for a period of fifteen (15) consecutive days or fails in any
material aspect to observe provisions of the applicable
Legislation or of this Agreement requiring provision of safe
rail transport services for the same period of time.

492 If the Government decides to exercise its step-in
rights under Section 49.1, it may with a twenty-four (24)
hour notice to the Concessionaire take control over the
Southern Armenia Railway and the Relling Stock and
operate them for providing rail transportation services
directly or through third persons.

493 If the Government exercises its step-in rights
under Section 49,1, then the Concessionaire shall be obliged
to indemnify and compensate the Government for all
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reasonable expenses incurred to exercise such rights in an
amount not exceeding the amount of actual gross proceeds
collected from the users of the Southern Armenia Railway
assets and Relling Stock during that  period. The
Government shall indemnify the Concessionaire for any
damage caused to the Southern Armenia Railway or Rolling
Stock, which occurred during the step-in period due o
negligent railway operation.

49.4 In the event the Government exercises its step-in
rights under Section 491, the Government and the
Concessionaire shall, as soon as practical, jointly negotiate
in good faith the date, the modalities and the conditions for
resuming the Concessionaire’s contrel over the Project. If
the conditions mumally agreed upon  between  the
Government and the Concessionaire are satisfied and the
circumstances specified in Section 49.1 terminate prior o
the mutually agreed date of resuming the Concessionaire’s
control over the Project, then the Government shall
immediaely step-out and all rights of the Concessionaire
under this Agreement shall be deemed resumed.

49.5 Unless agreed otherwise bevween the Parties, the
Government shall be obliged to ensure collection of fees and
payments from the users of the Southern Armenia Railway
assets and Rolling Stock during the step-in period in the
same manner and with the same diligence as the
Concessionaire. The Government shall be obliged o
transfer such payments to the account of the Concessionaire
in full and without withholding any remuneration within
ten (10) business days from receiving such payments except
for the expenses specified in Section 49.3 above.

49.6 If the Government exercises its step-in right
without cause, then it shall be obliged to indemnify the
Concessionaire for damages and losses caused by its actions,
incleding lest profic,

49.7 In case a Financing Party desires 1o exercise the
step-in rights while the Government desires to do or is
already doing so. the Government shall reasonably
negotiate with such Financing Party the possibility of
transferring the control of the Project to the latter and shall
not unreasonably refuse to transfer the control.

50 GOVERNMENT EVENT OF DEFAULT

0.1 Should a Government Event of Default oceur,
then the Concessionaire may exercise one or mare of the
following remedies as the case may be:

{a) Demand that the Government cure the Government
Event of Default;

(b} Demand that the Government extend the duration of

the Concession in  accordance with Section 56
[Concession Period Extension]:
(¢} Demand that the Government indemnify the

Concessionaire  in  accordance with Section 57

[Indemnification]; andfor

{d) Terminate the Agreement if the Government Event of
Default continues for &0 (sixty) days or more after
receiving the Concessionaire’s notice.
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51  LIABILITY

51.1 If the Concessionaire delays the commencement
of any stage of the Project as per Section 12 [Duration of
Concession] within 30 (thirty} days from the date of
rectiving the Government's netice to  cure, the
Concessionaire shall be subject only to an annual penalty in
the amount of 100,000.00 {one hundred thousand) U5
Dollars or the Armenian drams equivalent thereof, which
shall acerue on a daily basis and shall be payable on a
quarterly basis, based on the inveices presented by the
Government or an autherized State Authority.

51.2 If the Coencessionaire allows a Concessionaire
Event of Default, which delays the commencement of any
one or more stages of the Project as per Section 12
[Duration of Concession] for a total of 24 (twenty-four)
months after receipt of the Government's notice(s) of
defaulr, then the Government shall have the right to
unilaterally terminate this Agreement by issuing a written
notice to the Concessionaire,

513 In case of oocurrence of a Concessionaire Event
of Default, which continues for more than 90 (ninety) days
from the date of receiving the Government's notice thereof,
the Government shall have the right to unilaterally
terminate this Agreement by issuing a written notice to the
Concessionaire, provided, however, that the Government
shall seek a compensation for damages andfor losses on a
priority basis during the said peried and the Concessionaire
will not undertake or will fail or be unable to provide
adequate compensation in the amount assessed by a first-
class independent auditor hired at the cost of the
Concessionaire.

514 Under no circumstances, shall the Concessionaire
be liable before the Government for any lost benefits,

indirect or consequential damages,

ARTICLE X111
FORCE MAJEURE

52 RELIEF

A Party prevented from performing any of its ebligations by
reason of a Force Majeure Event shall be excused under this
Agreement to the extent that such failure to perform is due
to such Force Majeure Event, provided that:

(2} The affected Party shall have promptly netified the
other Party of such Force Majeure Event as well as of
the specific ebligation being affected and the estimated
duration of the Force Majeure Event;

(b) The suspension of performance shall be of no greater
scope than is reasonably required by the Force Majeure
Event;

{c) Mo liability of either Party which arose before the
occurrence of the Force Majeure Event causing the
suspension of performance shall be excused;

{(d) The affected Party shall use reasonable efforts o
continwe to perform its obligations hereunder and 1o
mitigate or limit the effect of the Force Majeure Event;
and

(2) When the affected Party is able to resume performance
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of the affected obligation under this Agreement andfor
the Force Majeure Event is terminated, that Party shall
promptly give the other Party netice to that effect.

53 PERIODIC NOTICES

The affected Party shall provide periodic supplemental
notices during the period of the Force Majeure Ewvent
regarding any change., development, progress, or other
relevant information concerning the Force Majeure Event,
and shall promptly provide notice of the termination of the
Force Majeure Event,

54 LIMITATION

54.1 The following events and circumstances shall not
constitute a Force Majeure Event:

(2} Swrikes and other industrial action by the
Concessionaire's workforce or that of its contractors or
subcontractors;

(b) Disputes berween the Concessionaire
contractors or subcontractors;

and  its

(e} Lack of funds or increased costs to a Farty, other than as
a result of a Force Majeure Event; and

(d) Lack of availability of labor, materials, equipment or

spare parts, other than as a result of a Force Majeure
Event.

54.2 Any Party may not invoke any Force Majeure
Event, which has not been invoked by it and was present
and known to it or would be reasonably known to it in
exercise of due diligence at the time of this Agreement or at
the commencement of any of the stages of the Project as per
Section 12 [Duration of Concession], unless such Force
Majeure Ewvent (i) has meanwhile terminated for a
substantial period of time, or (i) has substantially changed
its nature or effect as to the way or extent it prevents the

Party from performing any of its obligations under this
Agreement.

54.3 The Government may not invoke a Republic
Political Force Majeure.

55 TERMINATION DUE TO FORCE MAJEURE OR
SPECIAL EVENT

Should either Party be substantially prevented from
performing its obligations under this Agreement for a
continuous period of 18 {eighteen) months or more by
reason of a Force Majeure Event or a Special Event, then
either party may terminate the Concession, including this
Agreement, provided, however, that the Government may
not terminate the Concession or this Agreement in case of a
Republic Political Force Majeure.

ARTICLE XIV
CONCESSION PERIOD EXTENSION

56 COMNCESSION PERIOD EXTENSION
Should a Force Majeure Event, a Special Event or a
Government Event of Default:

{2} Delay, impede or prevent the implementation of the
Project or hand over of the Southern Armenia Railway;
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() Increase the cost of implementing the Project or the
handing over of the Southern Armenia Railway; andfor

(¢} Decrease Concessionaire’s net income from  the
Concession, the Project or any other activity carried sut
pursuant to this Agreement;

then the Concessionaire shall be entitled to an extension of
the duration of the Concession period equal wo the duration
of the Force Majeure Event, Special Event or Government
Event of Default plus relevant reasonable demobilization
and mobilization pericds not to exceed 6 (six) months. In
such cases pursuant to the Concessionaire’s substantiated
request the Parties shall amend this Agreement as to the
term of the Concession.

ARTICLE XV
INDEMMIFICATION

57  INDEMNIFICATION

Each Party shall hold the other harmless and shall
indemnify for any real loss, damage or third party claims
directly resulting from its actions or failure to act (including
a breach of this Agreement or applicable Legislation),
except for the profit loss, indirect and consequential losses
of the indemnified Party. Parties shall be indemnified for
the profit less only in case it is expressly provided for by
this Agreement or other written agreement between the
Parties.

58 MITIGATION

Each Party shall have a duty to undertake reasonable and
necessary steps in order to mitigate any loss, damage or
claim,

ARTICLE XVI
EARLY TERMINATION

5% EARLY TERMIMATION BASED ON NEGATIVE
RESULT OF FEASIBILITY STUDY

59.1 If the Concessionaire has not accepted the
Feasibility Swudy by the third (3rd) anniversary of the
commencement of the Concession, then the Government
may terminate this Agreement with a notice issued within §
(five) working days following the (3rd) anniversary of the
commencement of the Concession or within 5 (five)
working days following any consecutive two-month period
thereafter (provided that the Government is not notified by
then about the Feasibility Study being finally accepted by
the Concessionaire).

593 If the Agreement is terminated due to the
Feasibility Study not being finally accepted by the
Concessionaire or, prior to the completion of the
construction designs, due to the Concessionaire Event of
Defaule, then the Concessionaire shall promptly transfer to
the Government free-of-charge the Feasibility Soedy and all
results of the design works, and the Government shall have
the right to freely dispose of those at its own discretion,

593 Unless the Concession is effectively terminated
by the Government's notice, the Feasibility Study works
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may continue and the Feasibility Study may be accepred by
the Concessionaire at any time with a notice 1o the
Government.

60 TERMINATION FOR GOVERMNMENT EVENT OF
DEFAULT OR REPUBLIC POLITICAL FORCE
MAJEURE

The Concessionaire shall have the right to terminate the
Agreement, if:

(a) A Government Event of Default has occurred and is
continuing; or

(b) A Republic Political Force Majeure has occurred and is
continuing, and it has been delaying, impeding or
preventing the Feasibility Study. the Project Financing.
or implementation of any part of the Project for a
contineous period of twelve (12) months or more or has
been substantially preventing the Concessionaire from
performing any obligations under this Agreement.

61 RETENDERING UPON EARLY TERMINATION OF
AGREEMENT

&l.1 In case of carly termination of the Agreemem
afier final acceptance of the Feasibility Study, the Parties
shall primarily be guided by the principles of ensuring the
continuity of the Project, securing the rights of the
Financing Parties. reduction of costs and lesses and
maximization of the benefits of the Parties, and shall adhere
to the modus operandi described in Sections 61.2-61.12
below, provided that the construction designs for the
Southern Armenia Railway are completed prior to the date
of the notice of early termination of the Agreement or
within 30 (thirty) days thereafier, of which the
Concessionaire shall duly notify the Government.

61.2 In case of early termination of the Agreement
after the final acceptance of the Feasibility Study, the
Parties shall continue to carry out their contractual
obligations as well as any other activities, which are
necessary or desirable for the implementation of the
Project, and, in case of being commissioned, for ensuring
undisrupted and continuous safe operation of Southern
Armenia Railway,

613 In case of early termination of the Agreement as
per Section 61.1, the Concession and all rights towards any
tangible or intangible assets which are necessary or essential
for the Concession and implementation of the Project
(including the documentation and information), shall be
transferred in exchange for a respective compensation to
another new concessionaire, subject o the latter entering
inte such transactions. by which it will {i) assume the
Concessionaire’s obligations towards the Financing Parties
or ensure the discharge of the Concessionaire’s obligations
thereto, and (i} assume the Concessionaire’s obligations in
respect of the Government deriving from this Agreement
and other agreements related to the Project. (i) assume the
Concessionaire’s rights and obligations under all such
transactions, which have material significance for the
implementation of the Project and have been entered into
by the Concessionaire for the implementation of its rights
and obligation under this Agreement, including, without
limitaticn, the Construction Agreements. agreements with
other operators, carge and passenger transportation
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agresments,

61.4 The effective term of the rights to be transferred
shall be equal to the effective werm of the Concession as of
the date of the notice on termination of the Agreement and
shall include all rights of extension provided for in this
Agreement and other essential terms.

615 The transfer of the Concession and of the rights
towards the Project shall be carried out through realization
of all the rights to implement the Project and to tangible
and intangible assets necessary or substantially important
for the implementation of the Project. unless the Parties
come to a written agreement that transfer of the rights
towards the Project shall be carried out through sale of the
Concessionaire (shareholding) or in any other manner,

616 The process of transfer of the Concession and of
the rights towards the Project to a new concessionaire for
compensation shall be organized through an intermational
auction, by a first-class specialized firm, which shall be
responsible for preparation and conduct of the auction. The
Parties undertake to reasonably cooperate with the
auctioneer and follow itz instructions related to the
preparation and conduet of the auction, in order to facilitate
the efficiency of the auction.

61.7 The process of transfer of the Concession and of
the rights towards the Project 10 a new concessionaire for
compensation shall be organized within a reasonable time
pericd, which shall be sufficient for choosing an auctioneer,
preparation of the Project for realization, preparation of
legal procedures and documentation for the awction,
promotion of the information about realization of the
Concession, identification of the circle of potential buyers
and, if necessary, thelr prequalification, conduct of due
diligence studies of the Project by the potential buyers and
conduct of the auction. According to the preliminary
estimation of the Parties, the above implies, that the
auctions may commende in approximately 9 (nine) months
after the notice of early termination of the Agreement,

618 The auctioneer shall be nominated by the
Concessionaire within 2 (two) months after the notice of
early termination of the Agreement, provided that (£} the
Government does not object against the nomince of the
auctioneer on grounds of national security, and (i) all
expenses related to the auction shall be reasonable and
necessary and in any case shall not exceed USD 2.000.000
{twe million US Dollars) or equivalent thereol. If the
Concessionaire fails to nominate an avctioneer within the
pericd set cut under this paragraph, then the Government
shall gain the right to nominate an auctioneer on its own.

61.9 The auction shall be conducted as a classic
auction in a “closed” variation ameong such persons, who are
not ohjectionable to the Government based on the criteria
set forth in Section 8 [Control of Concessionaire]. As may
be necessary, such persons may be required to prequalify.

61.10  The starting price of the auction shall be
denominated in U5, Dollars and shall be reasonably decided
upon mutual consent of the Parties; the starting price shall
not be excessive to avoid deterring potential bidders, nor
shall it be conservative to avoid a less than optimal
outcome. In case of a disagreement between the Parties, the
starting price shall be reasonably decided by the auctioneer.
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If any avction fails, the next auetion shall be held within 15
(fifteen) to 20 (twenty) days of the last auction, each time
reducing the starting price by 5% (five per cent) of the
starting price of the last failed avetion,

61.11 In case of early termination of the Agreement
due vo a Concessionaire Event of Default, the costs related
o the auction shall be borne by the Concessionaire. In case
of early termination of the Agreement due to 2 Government
Event of Default or a Republic Political Force Majeure, the
costs related to the auction shall be bome by the
Government. In case of early termination of the Agreement
due to a Regional Political Force Majeure or other Force
Majeure Event or Special Event, the costs related to the
auction shall be equally apportioned between the Parties,

61.12 The proceeds of the auction realization shall be
distributed in the following priority order:

{a) The rtaxes and other mandatory payments (if
applicable);

{b) The outstanding obligations wowards Financing Parties
that have become due: and

(¢} Compensation vo the Concessionaire for all the
reasanable and necessary costs associated with the
implementation of the Project, which have been made
from equity or quasi-equity as estimated by a first-class -
independent auditor in conformity with the approaches
set forth in Sections 62(b) and 62(c) below.

(d) The balance shall be distributed between
Government and the Concessionaire as follows:

the

(i) if the Agreement is terminated earlier due to a
Government Event of Default or a Republic
Palitical Force Majeure, the balance shall be paid
to the Concessionaire;

(ii) if the Agreement is terminated earlier due to a
Regional Political Force Majeure or another
Event of Force Majeure, the balance shall be
distributed between the Government and the
Concessionaire in  the proportion of 25%
{twenty-five per cent) to 75% (seventy-five per
eent) respectively; and

(i1} if the Agreement is terminated earlier due to a
Concessionaire Event of Default, the balance
shall be equally split berween the Parties.

61.13 While making settlements under this Section 61.
the amounts payable to each Party shall be subject o
retention in the amounts due or subject to compensation w
the other Farty under this Agreement or other agreements
related 1o the Project, as well as the amounts due to the
auctioneer by the respective Party,

6114 In case of early termination of the Agreement
prior to final acceptance of the Feasibility Study for any
reason other than the Concessionaire Event of Default or
the Government Event of Default or the Project being
unfeasible or in case the condition of the construction
designs of Southern Armenia Railway being prepared is not
satisfied, the Parties undertake to reasonably negotiate
about such consequences of early termination of the
Agreement, which to the extent possible allow to
compensate for the reasonable and necessary costs borne by
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the Parties, taking into account also the level of
completeness of the Feasibility Swdy and of the
construction designs.

62 IMPOSSIBILITY OF THE AUCTION

If holding auctions becomes continucusly impossible
because of any Event of Force Majeure for a peried of 36
{thirty-six) months, then upon the Concessionaire’s request
the Government shall pay the Concessiomaire a
compensation, which in the esmimate of a first-class
independent auditor is equal to the sum of the below stated
amounts, upon which all rights towards any tangible or
intangible assets which are essential or having material
significance for the Concession and implementation of the
Project (including the Rolling Stock, documentation and
information), shall be surrendered to the Government and
this Agreement and any other relied agreements shall be
deemed wrminated:

(a) All outstanding debt to Financing Parties and interest
on indebtedness incurred by the Concessionaire in
connection with the Project;

(&) All liabilities and obligations of the Concessionaire and
its affiliaves o third parties (including emplovees)
arising out of the implementation of the Project. which
are in existence at the date of termination or arise a5 a
result of or in connection with such termination; and

(<) All amounts raised as equity or quasi-equity by the
Concessionaire less all amounts distributed to the
holder(s) of such equity or quasi-equity.

63 TAX INDEMNITY

An indemnity envisaged by this Article XVI shall be paid
free and clear of any taxes and other deductions applicable
under the Legislation of the Republic of Armenia. Should
taxes of deductions be payable, then the Government shall
gross-up the amount of the indemnity so as to ensure that
such taxes and deductions do not reduce the net amount of
the indemnity received by the Concessionaire,

&4 TERMINATION EFFECTIVENESS

The concession rights of the Concessionaire and other rights
under this Agreement shall be deemed terminated only
when the Concessionaire shall have received the indemnity
in full, and in case of holding an auction as provided for by
this Agreement. the amounts payable from the proceeds of
the auction.

65 COMCESSIONAIRE HANDOVER OBLIGATIONS

65.1 Upon expiry or termination of the Concession,
the Concessionaire shall in good faith transfer the Southern
Armenia Railway to the Government together with all
property, rights, documentation and information necessary
or important for ensuring continuity of its regular
operation, as well as the Rolling Stock, unless the
Government declines acquisition of the Rolling Svock in
advance. For the avoidance of doubt, these will include any
immovable and movable property, tangible and intangible
assets (such as trademarks, licenses to software and other
transferable  intellectual property  rights)  that  the
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Concessionaire considered necessary or wseful to operate
Scuthern Armenia Railway (including for management,
administrative and representation purposes) but  will
exclude any of the Concessionaire’s know-how, monetary
funds, financial instruments and claims. Such transfer shall
be made at no cost to the Government other than the
payment of any (i) indemnity payable to the Concessionaire
under this Agreement (if applicable), and (if) compensation
for the Rolling Stock.

65.2 The Parties shall 3 (three) years prior 10 the
expiry of the Concession jointly inspect the Southern
Armenia Railway and determine the major repairs required
to ensure that the Southern Armenia Railway is in good
working order at the time of its transfer to the Government.
The Concessionaire shall perform all such repairs at its cost.
The phrase ‘good working order” means that no major
repairs shall be required to be made for the proper operation
of the Southern Armenia Railway prior to the 3% (third)
anniversary of its transfer to the Government. Upon the
results of the inspection the Government may decline 1w
purchase the Rolling Stock with a written notice to the
Concessionaire.

653 Should major repairs be required to the Southern
Armenia Railway prior to the 2 (third) anniversary of its
transfer to the Government, and such repairs are
antributable to failure by the Concessionaire to transfer the
Southern Armenia Railway in good weorking order. then the
Concessionaire shall pay or compensate the Government for
such repairs.

65.4 If applicable, the Rolling Stock shall be acquired
by the Government by 2 separate purchase and sale
agreement at the residual value estimated in accordance
with the Legiglation, Mevertheless, the Rolling Stock
belonging 1o the Concessionaire shall pass o the
Government's possession and may be used prior to payment
of the compensation for it.

65.5 The Concessionaire shall be obliged to coordinate
upon the Government's request all aspects of handover
process of the Southern Armenia Railway o the
Government in advance not later than 180 (one hundred
and eighty) days prior to the presumed day of handover, in
arder to ensure full continvity of regular operation of the
Southern Armenia Railway and uninterrupted rendering of
rail transportation services. The Concessionaire shall be
obliged, in particular, to provide to the Government the list
of the property and assets of the Southern Armenia Railway
and the Relling Stock to be handed over, which, fnter alfs,
shall reflect sufficient data for identification of those assets,
as well as decails abour their lecation and condition.

65.6 In accordance with this Agreement the
Concession related assets are transferred to the Government
by the Concessionaire according to a delivery-acceptance
certificate, The obligation of the Concessionaire to transfer
the Concession related assets to the Government i
considered to be fulfilled upon the acceptance of those by
the Government and the signing by the Parties of the
delivery-acceptance certificate. Unjustified refusal to sign
the delivery-acceptance certificate by any of the Parties
shall be deemed to be a breach of this Agreement,
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ARTICLE XVII
DISPUTE RESOLUTION

&6 DISPUTE RESOLUTION

66.1 The Parties shall first attempt amicably to settle
all disputes arising out of or relating to this Agreement.

66.2 Should the Parties not be able to do so within 30
(thirty) days of the declaration of a dispute, then they shall
refer the matter for resolution to the Minister of
Transportation and Communication of the Republic of
Armenia and Chief Executive Officer of the Concessionaire.

663 Should the Minister of Transportation and
Communications of the Republic of Armenia and the Chief
Executive Officer of the Concesstonaire not be able to
resolve the dispute within 30 (thirey) days, the Government
and the Concessionaire stipulate that the transaction to
which this Agreement relates is an investment and hereby
consent to submit to the International Centre for Settlement
of Investment Disputes (*ICSID") any dispute arising out of
or relating to this Agreement, including any question
regarding its existence, validity or termination, for
settlement by arbitration pursuant to the Convention on the
Setlement of Investment Disputes between States and
Mationals of Other States ("ICSID  Arbitration®). The
language of arbitration proceedings and documents shall be
English and any arbitration preceeding conducted pursuant
to this agreement shall be held in Frankfure-Main,
Germany.

6.4 It is hereby agreed that the right of the
Concessionaire to refer a dispute to the ICSID pursuant to
this Agreement shall not be affected by the fact that the
Concessionaire has received full or partial compensation
from any third party with respect to any loss or injury that
is the subject of the dispute.

66.5 In the event that, for any reason, the ICSID or an
ICSID arbitral tribunal denies or declines jurisdiction with
respect to any dispute arising out of or relating to this
Agreement or the [CSID  Arbitration is  otherwise
unavailable, then all disputes arising cut of er in connection
with this Agreement, including any question regarding its
existence, validity or termination, shall be finally resalved
by arbitration under the Rules of Arbitration of the
International Chamber of Commerce by three arbitrators
appointed in accordance with the said Rules (the *ICC
Arbitration”). The seat of arbitration shall be
Frankfurt-Main, Germany, and the language of arbitration
proceedings and documents shall be English.

66,6 The cccurrence of any disputes andfor initiation
of any settlement process shall not suspend the Parties’
rights and obligations under this Agreement.

ARTICLE XVIII
GOVERNING LAW
67  GOVERNING LAW

This Agreement shall be governed by the substantive
Legislation of the Republic of Armenia.
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ARTICLE XIX
MISCELLANEQUS

68 ENTRY INTO FORCE

This Agreement is made in 4 (four) equally valid copies
{two coples to be held by each of the Parties) and the
Agreement and the Concession granted hereunder shall
enter into force when all of the following conditions are
satisfied:

(a) Adopticn by the Government and entry into force of an
individual legal act approving this Agreement:

(k) Granting of autherization by any other State Authority,
as may be required by the Governments
aforementioned individual legal act; and

{c) Signature of this Agreement,
&9 LANGUAGE

This Agreement and all other agreements between the
Government and the Concessionaire relating to the Project,
as well as any notices thereunder, shall be in Armenian and
English, and in case of any discrepancy the Armenian
version shall prevail.

70 COMFIDENTIALITY

e | Each Party agrees. for itself and its directors,
afficers, employees and agents, to keep confidential and not
to disclose to any person (except as hereinalter provided)
any of the terms and conditions of this Agreement or any
proprietary  or  confidential  information  (including
specifications, plans and drawings) provided to or arising or
acquired by it pursuant to the terms or performance of this
Agreement (collectively, "Confidential Information®).

70.2 Motwithstanding the above, a Farty may disclose
all er part of the Confidential Information:

(a) To its affiliaces, contractors, sub-contractors, agents,
employees, directors or professional advisers to the
extent necessary to enable it to perform (or to cause to
be performed) or to protect or enforce any of its rights
or obligations under this Agreement;

(k) When so required by applicable Legislation or by or
pursuant to any rule or order having the force of law of
any State Autherity;

() In case of the Concessionaire, te any Financing Party
from whom it is seeking or obtaining financing for the
implementation of the Project:

i

=

To the extent that Confidential Information has, except
as a result of breach of confidentiality, become publicly
available or generally known to the public at the time
of its disclosure;

(e} To the extent that the Confidential Information is
already lawfully in the possession of the recipient or
lawfully known to the recipient prior o such
disclosure;

() To the extent that it has acquired the Confidential
Information from a third party wheo is not in breach of
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any obligation as to confidentiality 1o any other Party:
and

() In the cases of Sections 70.2(a) and 70.2(c), upon first
obtaining from such person to whom the disclosure s
to be made an undertaking of strict confidentiality in
relation to the Confidential Information in question.

0.3 The exceptions provided at paragraphs 70.2(b)
and 70.2(c) above shall not apply te Confidential
Information netified to the Concessiomaire by the
Government, prior to disclosure, as secret on grounds of
national security.

70.4 In case of breach of confidentiality, including by
a third party if the latter was not bound by the
Concessionaire by the duty of confidentiality, the
Concessionaire shall be lable to the Government for all
damages caused.

705 The Confidential Information may not be
provided by the Concessionaire to a third party, if the
Government objects to it on grounds of national security.

70.6 In addition to the liabilicy provided for under
this Agreement, the breach of confidentiality entails the
liability provided for under the Legislation of the Republic
of Armenia.

71 NOTICES

71.1 Any notice or communication required or
permitted to be given under this Agreement shall be
deemed duly given if it is made in writing, and is (i)
personally delivered, (i) sent by a recognized express mail
or courier service (with delivery receipt requested), or (iii)
sent by confirmed facsimile transmission with telephone
cenfirmation, to the following addresses or telephone
details:

GOVERNMENT

Minister Gagik Beglaryan

Ministry of Transport and Communication of the Republic
of Armenia

28 Malbandyan Street

Yerevan 0010, Republic of Armenia

Office: +374 10 59 0001
Fax: +374 1056 05 28

CONCESSIONAIRE

Rasia FZE

Emirates Towers, Level 41
Sheikh Zayed Road
Dubai, UAE

P.0, Box 31303

Office: +971 4 319 9244
Fax: «374 10 55 95 03

7.2 Where any notice is given via facsimile, the
eriginal of the notice sent via facsimile shall alse prompely
be personally delivered or sent by a recognized express mail
of courier service, with delivery receipt requested.

7.3 Any Party may change its address for notice by a
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prior fortnight notioe to the other Party.

714 Motices shall be deemed received when actually
delivered or if sent by facsimile upon sending. subject to
confirmation by a successful transmission repart or other
written confirmation of receipt.

72 WAIVER

Failure by any Party at any time to enforce any provision of
this Agreement or to require performance by the other
Party of any of the provisions of this Agreement will not be
construed as a waiver of any such provision and will not
affect the validity of this Agreement or any part thereof or
the right of any Party twe enforce any provision in
accordance with its terms and conditions.

73 ASSIGNMENT

731 The Concessionaire shall have the right to assign
o one oF more persons acting jointly all of its rights under
this Agreement (including, for the avoidance of doubt, the
rights under Article XVII [Dispute Resolution]) together
with all or substantially all of the assets used by Southern
Armenia Railway, provided that such person or persons (i)
are not objectionable to the Government based on criteria
set forth in Section 8 [Control of Concessionaire], (i)
assume the Concesslonaire’s obligations towards the
Financing Parties and substitute the Concessionaire as a
party in agreements with them or to ensure the discharge of
the Concessionaire’s obligations in respect of the Financing
Parties, and (iii} assume the Concessionaire’s obligations in
respect of  the Government and  substitoe  the
Concesstonaire as a party to this Agreement and other
agreements related to the Project, (iv) assume the
Concessionaire's rights and obligations under and substitute
the Concessionaire as a party to all such transactions, which
have material significance for the implementation of the
Project, including, without limitation, the Construction
Agreements, agreements with other operators, cargo and
passenger Iransportation agreements,

73.2 The Concessionaire undertakes to  ensure
inclusion of such provisions into agreements with the
Financing Parties, as well a5 into all such transactions,
which have material significance for the implementation of
the Project, according to which the counterparties under
such agreements unconditionally agree to the assumption of
the Concessionaire’s rights andfor obligations andfor
substitution of the Concessionaire as party to the respective
agreements by the new concessionaire in cases provided for
by this Agreement.

T4 FURTHER ASSURANCES

Each Party shall do or cause the deing of all things
reasonably required for giving full effect wo this Agreement,

75 COMMERCIAL AGREEMENT

The Parties acknowledge that this Agreement is commercial
in nature. The Government hereby waives (to the fullest
extent possible) any sovereign and other immunity as wo it
or its property, including in respect of the enforcement and
execution of any arbitral award rendered by any arbicral
tribunal constituted pursuant to this Agreement.
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76 SURVIVAL

The following provisions shall survive and remain in effect
in case of expiry or termination of this Agreement:

(a) Aricle | [Definitions and Interpretation],
(k) Section 14 [Change of Legislation];
(e} Section 57 [Indemnification];
(d) Section 58 [Mitigation];
(e} Section 63 [Tax Indemnity]:
(f) Section 64 [Termination Effectiveness);
{g) Section 65 [Concessionaire Handover Obligations];
{h) Section 66 [Dispute Resolution];
{i) Section 67 [Governing Law];
{i} Section 6% [Language]:
(k) Section 70 [Confidentiality]:
(1) Section 72 [Waiver];
{m) Section 75 [Commercial Agreement]; and
(n) This Section 76 [Survival].
[SIGNATURE PAGE FOLLOWS]



b 2L ESN B EEN kL REPUBLIC OF ARMENIA

Represented by:
Uil wqgulintlip’ Swghly Fhguipuib Full Mame: Gagik Fyan
Mupnnlip Spwbugnpnh b Yuagh burhspan mhnigdr of Transport and Communication
(unnpdigpnufghil / signature)
22k RASIA FZE

i Represented by:
Ubnl, wigguiinilip’ #aqbd 4. Pnpyadulh Full Name: Joseph K. Borkowski
Tupnnlip Sfownp gnpdwnhp whopkl ' Paosition: Chief Executive Officer

(unnpdigprufghil / signature)
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SCHEDULE A
PROJECT PARAMETERS

The Southern Armenia Railway shall be primarily single
tracked. The project parameters of the Southern Armenia
Railway will be set out more fully in the Feasibility Study.

The Concessionaire may at its own discretion determine not
to provide running rights on the Southern Armenia Railway
to other railway operators. In such case, the Concessionaire
shall provide reasonable interswitching facilities.

The Concessionaire shall not discriminate against ether rail
operators, including as to scheduling. However, the carriage
of freight shall have priority over the carriage of passengers.



ZULELAUD o= SCHEDULE B

HUSUUSULE 2Uriushy ryllenbink Urauvser PRELIMINARY MAP OF SOUTHERN ARMENILA
LUMLLY L FUMSERD RAILWAY CORRIDOR

TSI IA00 000

o ran b s L A

cusuusUuvh cULPUMESNhSSUL

Lunudurnhesty Ushusuyueun
AByUdUe o, uurgUsuY



	doc021908_001
	doc021909_001
	doc021910_001
	doc021911_001
	doc021912_001
	doc021913_001
	doc021914_001
	doc021915_001
	doc021916_001
	doc021917_001
	doc021918_001
	doc021919_001
	doc021920_001
	doc021921_001
	doc021922_001
	doc021923_001
	doc021924_001
	doc021925_001
	doc021926_001
	doc021927_001
	doc021928_001
	doc021929_001
	doc021930_001
	doc021931_001
	doc021932_001
	doc021933_001
	doc021934_001
	doc021935_001
	doc021936_001
	doc021937_001
	doc021938_001
	doc021939_001
	doc021940_001
	doc021941_001
	doc021942_001
	doc021943_001
	doc021944_001
	doc021945_001
	doc021946_001
	doc021947_001
	doc021948_001
	doc021949_001
	doc021950_001
	doc021951_001
	doc021952_001
	doc021953_001
	doc021954_001

